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I Introduction
International commercial arbitration, as an alternative to state courts, has been an attractive
dispute resolution system for more than a century as a result of its flexible structure which
gives parties the opportunity to formulate the arbitral procedure according to the necessities
of their disputes. (1) On the other hand, alternative dispute resolution (ADR), as a complement
to arbitration, emerged in the late 1970s in the United States as a concept and has become
popular in Europe at the beginning of the 1990s and conceived as a method of resolving
disputes through commercial settlements which favour the expectations of the international
business community. (2)
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Multi-tiered dispute resolution clauses merge ADR and arbitration procedures and provide for
a sequence of dispute resolution processes generally composed of negotiation, mediation,
expert determination, and finally arbitration. By inserting a multi-tiered dispute resolution
clause in their contract, parties agree to resolve their potential controversies by using these
escalating steps with an intention that arbitral proceedings will only be commenced in case of
the failure of previous ADR techniques. (3) Such clauses enable parties to formulate the best
dispute resolution mechanism that accords with the specific needs of their relationship by
combining adversarial procedures with ADR proceedings.
Consequently, they are being
increasingly used in long-term and complex construction and engineering contracts which
basically count on the constant cooperation of the parties throughout the duration of the
contract. (4)
On the other hand, drafting a multi-tiered dispute resolution clause requires specific care
because of various mechanisms within different steps and when drafted without sufficient
consideration they bear the risk of being unenforceable because of the lack of certainty. (5) In
addition to this risk, the enforceability of negotiation and mediation steps is also controversial
in the opinions of scholars, courts, and arbitral tribunals. According to one view, due to the
consensual and non-determinative nature of negotiation and mediation, these procedures are
not enforceable notwithstanding the agreement of the parties. (6) The opposing view is that, if
the parties agree on a multi-tiered dispute resolution system in a binding and clear way, a
tribunal should treat a premature request for arbitration as being inadmissible. (7)
The aims of this article are to define the nature of multi-tiered dispute resolution clauses and
to determine the critical requirements for an enforceable multi-tiered clause by examining
the different views of the scholars, courts, and arbitral tribunals, and ascertaining the drafting
problems that hinder their enforceability.

II Concept of Multi-Tiered Dispute Resolution Clauses
A Definition
Multi-tiered dispute resolution clauses are also known as “escalation,” “multi-step,” or “ADRfirst” clauses. By these types of clauses in a contract, parties agree that if a dispute arises
between them they will follow a series of separate stages with different procedures such as
negotiation, mediation, or conciliation, expert determination and then, if necessary,
arbitration. (8) When drafting such clauses the intention of the parties is to escalate to the next
step if their dispute is not resolved by the technique described in the former step. (9)
Therefore, arbitration would be the last resort which can only be reached if the controversy in
question cannot be resolved by the preliminary ADR steps. (10)
These clauses are widely used, especially in international construction contracts. There are
various reasons that make these clauses attractive. First of all, arbitration is a costly and timeconsuming process and multi-tiered dispute resolution clauses give parties the opportunity to
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resolve their disputes by relatively cheap and cost-effective procedures. (11) Besides, they
enable parties to protect their further business relationship through
cooperative dispute
settlement procedures, which are very important especially for long-term contracts. (12)
Furthermore, in complex contracts different types of disputes may arise and multi-step
clauses contain procedures appropriate for these different disputes which enable parties to
resolve simpler and financially smaller problems by spending less time and money. (13)
Beyond these advantages, multi-tiered clauses also bear some risks. The dispute resolution
clauses are generally inserted in the contracts at the last minute without considering their
importance and even without much negotiation. As a result, poorly drafted arbitration clauses
appear which create their own problems. (14) These problems are multiplied with regard to
multi-tiered dispute resolution clauses due to their complex structure and may result in them
being ineffective or unenforceable. (15)

B Different steps
As noted above, multi-tiered dispute resolution clauses begin with steps which include
different ADR techniques. Although arbitration is a dispute resolution procedure alternative to
state courts, it is not included in the scope of ADR methods. (16) Since the role of the arbitrator
is also judicial, arbitration is distinguished from ADR methods which do not impose a decision
on the parties but rather assist them to resolve the dispute themselves. (17) Therefore, ADR is
defined as a method of resolving controversies without recourse to the courts or to arbitration
by procedures which are informal. (18)
When drafting a multi-tiered dispute resolution clause, parties can define any of the
techniques described below as a distinct step.
1 Negotiation
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Negotiation is defined as a process whereby the parties try to settle their disputes by reaching
an agreement which is acceptable for both sides without the intervention of a third party and
it is considered to be the least disruptive and least expensive method of dispute resolution.
(19) On the other hand, in order to be enforceable the contractual provision relating to
negotiation should be properly drafted. Once drafted and used properly, negotiation as the
first step of a multi-tiered dispute resolution clause enables parties to reach success in
resolving their disputes at the first level of the process. In the absence of
a mutually
agreed solution, however, negotiation carries the disadvantage of delaying the
commencement of any binding dispute resolution procedure. (20)
2 Mediation or Conciliation
The terms “mediation” and “conciliation” are often used interchangeably both in practice and
in literature. (21) Mediation or conciliation is a dispute resolution process in which a neutral
third person (mediator or conciliator) assists the parties to reach an agreement which ends the
dispute between them. (22) A mediator or conciliator is not authorized to settle the dispute by
giving a binding decision since the main role of the mediator or conciliator is to encourage the
parties to negotiate their own solution to their dispute. (23)
Parties who want to use mediation to resolve their disputes may establish a mediation
procedure in their contract or they may agree to use the rules formulated by different
institutions such as United Nations Commission on International Trade Law (UNCITRAL),
International Chamber of Commerce (ICC), American Arbitration Association (AAA), and London
Court of International Arbitration (LCIA). (24)
Recognizing the increased use of mediation, in 2002 UNCITRAL published its Model Law on
International Commercial Conciliation in order to “assist States in enhancing their legislation
governing the use of modern conciliation or mediation techniques and in formulating such
legislation where none currently exists” and to “contribute to the development of harmonious
international economic relations.” (25) Therefore, parties may also refer to this UNCITRAL
Model Law in their contract should they wish to settle their disputes by mediation.
3 Expert Determination
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Expert determination is another ADR method by which a third person is chosen by the parties
to decide an issue between them. (26) Like arbitration, expert determination is a dispute
resolution system that results in a binding decision. However, there are two fundamental
differences between expert determination and arbitration. First, an arbitrator is immune from
liability for negligence in performing his duties while an expert may be liable for negligence.
Second, an arbitral award is directly enforceable under the Convention
on the Recognition
and Enforcement of Foreign Arbitral Awards (“New York Convention”) whereas an expert
decision can only be enforced by proceedings in the court if the parties do not abide by it
voluntarily. (27)
As a special form of expert determination, dispute boards are created to operate throughout
the contractual relationship both to prevent disputes between the parties and to settle them
when they occur. (28) They are increasingly being used in international construction and
engineering contracts by the parties (29) and are being adopted in projects funded by the
World Bank if the financed contract is in excess of U.S.$50 million. (30) In 1996, the
International Federation of Consulting Engineers (FIDIC) published a Supplement which
introduced the concept of the “Dispute Adjudication Board.” (31) Furthermore, in 2004, the ICC
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published its Dispute Board Rules which can be used in different types of contracts in different
industries and which provide for three alternative types of dispute board. (32)
4 Arbitration
Arbitration is a private dispute settlement procedure alternative to the national court system
which finally and in a binding fashion resolves the disputes between the parties according to
the agreement of the parties related to the procedural and substantive issues. (33) Although
arbitration is a dispute resolution system based on the parties' agreement, it has its binding
effect due to the legal regime consisting of international conventions, national arbitration laws
and institutional arbitration rules which improve the enforceability of both arbitration
agreements and arbitral awards. Besides the New York Convention, which compels Member
States to recognize and enforce both international arbitration agreements and awards, most of
the countries have their own arbitration laws that provide for the enforcement of international
arbitration agreements and awards. (34)

III Models and Examples
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Today it is not uncommon to find dispute resolution clauses, in particular in large construction
projects, which provide for more than one procedure to settle disputes between the parties.
(35) On the other hand, standard multi-tiered dispute resolution clauses
formulated by
international arbitration institutions are few and used very infrequently by practitioners. (36)

A Model clauses
1 ICC ADR Rules
The ICC formulated four alternative ADR clauses which can be used by the parties as dispute
resolution clauses in their contract, which are as follows:
Optional ADR The parties may at any time, without prejudice to any other proceedings, seek to
settle any dispute arising out of or in connection with the present contract in accordance with
the ICC ADR Rules.
Obligation to consider ADR In the event of any dispute arising out of or in connection with the
present contract, the parties agree in the first instance to discuss and consider submitting the
matter to settlement proceedings under the ICC ADR Rules.
Obligation to submit dispute to ADR with an automatic expiration mechanism In the event of any
dispute arising out of or in connection with the present contract, the parties agree to submit
the matter to settlement proceedings under the ICC ADR Rules. If the dispute has not been
settled pursuant to the said Rules within 45 days following the filing of a Request for ADR or
within such other period as the parties may agree in writing, the parties shall have no further
obligations under this paragraph.
Obligation to submit dispute to ADR, followed by ICC arbitration as required In the event of any
dispute arising out of or in connection with the present contract, the parties agree to submit
the matter to settlement proceedings under the ICC ADR Rules. If the dispute has not been
settled pursuant to the said Rules within 45 days following the filing of a Request for ADR or
within such other period as the parties may agree in writing, such dispute shall be finally
settled under the Rules of Arbitration of the International Chamber of Commerce by one or
more arbitrators appointed in accordance with the said Rules of Arbitration.
The first clause entitles parties to settle their disputes according to the ICC ADR Rules at any
time. The second clause obliges the parties to “discuss” and “consider” ICC ADR Rules before
submitting their dispute to arbitration. The third and fourth clauses clearly set an obligation
for the parties to submit their disputes to ICC ADR Rules. Therefore, if an arbitral tribunal is
faced with either of these clauses it should determine whether the obligation to submit the
dispute to ICC ADR Rules was satisfied before the request for arbitration was submitted. (37)
2 Centre for Effective Dispute Resolution (CEDR) Model ADR Contract Clauses
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CEDR formulated two different multi-tiered dispute resolution clauses in its drafting guide to
key ADR clauses which was updated in February 2007. Model 1 contains a two-step process
(mediation-arbitration), whereas Model 2 introduces a three-step process (negotiationmediation-arbitration).
Model 1
If any dispute arises in connection with this agreement, the parties will attempt to settle it by
mediation in accordance with the CEDR Model Mediation Procedure … No party may
commence any court proceedings/arbitration in relation to any dispute arising out of this
agreement until it has attempted to settle the dispute by mediation and either the mediation
has terminated or the other party has failed to participate in the mediation, provided that the
right to issue proceedings is not prejudiced by a delay.
Model 2
If any dispute arises in connection with this agreement, directors or other senior
representatives of the parties with authority to settle the dispute will, within […] days of a
written request from one party to the other, meet in a good faith effort to resolve the dispute.
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If the dispute is not resolved at that meeting, the parties will attempt to settle it by mediation
in accordance with the CEDR Model Mediation Procedure …
[The draftsperson has the choice to add Version 1, referring to court proceedings in parallel, or
Version 2, no court proceedings until the mediation is completed.]
Version 1: The commencement of a mediation will not prevent the parties commencing or
continuing court proceedings/an arbitration.
Version 2: No party may commence any court proceedings/arbitration in relation to any
dispute arising out of this agreement until it has attempted to settle the dispute by mediation
and either the mediation has terminated or the other party has failed to participate in the
mediation, provided that the right to issue proceedings is not prejudiced by a delay.
3 World Intellectual Property Organization (WIPO) Recommended Contract Clauses
The following clauses are recommended by the WIPO.
Mediation followed, in the absence of a settlement, by [expedited] arbitration Any dispute,
controversy or claim arising under, out of or relating to this contract … shall be submitted to
mediation in accordance with the WIPO Mediation Rules … If, and to the extent that, any such
dispute, controversy or claim has not been settled pursuant to the mediation within [60] [90]
days of the commencement of the mediation, it shall, upon the filing of a Request for
Arbitration by either party, be referred to and finally determined by arbitration in accordance
with the WIPO [Expedited] Arbitration Rules …
P 557

Mediation followed, in the absence of a settlement, by expert determination Any dispute or
difference between the parties arising under, out of or relating to this contract and any
subsequent amendments of this contract shall be submitted to mediation in accordance with
the WIPO Mediation Rules … If, and to the extent that, any such dispute or difference has not
been settled pursuant to the mediation within [60] [90] days of the commencement of the
mediation, it shall, upon the filing of a Request for Expert Determination by either party, be
referred to expert determination in accordance with the WIPO Expert Determination Rules …
The determination made by the expert shall [not] be binding upon the parties …
Expert determination, binding unless followed by [expedited] arbitration Any dispute or
difference between the parties arising under, out of or relating to this contract and any
subsequent amendments of this contract shall be referred to expert determination in
accordance with the WIPO Expert Determination Rules … The determination made by the
expert shall be binding upon the parties, unless within [30] days of the communication of the
determination, the matter referred to expert determination is, upon the filing of a Request for
Arbitration by either party, referred to and finally determined by arbitration in accordance
with the WIPO [Expedited] Arbitration Rules …
4 LCIA Recommended Clause
The LCIA has not published any rules for ADR other than for mediation. Due to the flexibility of
the other ADR procedures they do not regulate these processes but recommend clauses on an
ad hoc basis. Therefore, the only recommended multi-tiered dispute resolution clause
comprises of two steps (mediation-arbitration) and is formulated as:
In the event of a dispute arising out of or relating to this contract … the parties shall first seek
settlement of that dispute by mediation in accordance with the LCIA Mediation Procedure,
which Procedure is deemed to be incorporated by reference into this clause. If the dispute is
not settled by mediation within […] days of the appointment of the mediator, or such further
period as the parties shall agree in writing, the dispute shall be referred to and finally
resolved by arbitration under the LCIA Rules, which Rules are deemed to be incorporated by
reference into this clause.
5 AAA Recommended Clauses
For strategic or long-term commercial contracts, the AAA provides for two different model
clauses in its Drafting Guide:
INTL 5
In the event of any controversy or claim arising out of or relating to this contract, the parties
hereto shall consult and negotiate with each other and, recognizing their mutual interests,
attempt to reach a solution satisfactory to both parties. If they do not reach settlement within
a period of 60 days, then either party may, by notice to the other party and the International
Centre for Dispute Resolution, demand mediation under the International Mediation
Procedures of the International Centre for Dispute Resolution. If settlement is not reached
within 60 days after service of a written demand for mediation, any unresolved controversy or
claim arising out of or relating to this contract shall be settled by arbitration in accordance
with the International Arbitration Rules of the International Centre for Dispute Resolution.
INTL 6
In the event of any controversy or claim arising out of or relating to this contract, the parties
hereto agree first to try and settle the dispute by mediation administered by the International
Centre for Dispute Resolution under its rules before resorting to arbitration, litigation, or some

4
© 2017 Kluwer Law International. (All rights reserved). A Wolters Kluwer Company

other dispute resolution technique.

B Practical examples
The main construction contract in the Channel Tunnel project provided for a two-tiered dispute
resolution clause (clause 67) as follows: (38)
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(1) If a dispute or difference shall arise between the employer and the contractor during the
progress of the work … such dispute or difference shall … in the first place be referred in
writing to and be settled by a Panel of three persons (acting
as independent experts
but not as arbitrators) who shall … within a period of 90 days … state their decisions in
writing …
(2) The contractor shall in every case continue to proceed with the works with all due
diligence and the contractor and the employer shall both give effect forthwith to every
such decision of the Panel (provided that such decision shall have been made
unanimously) and unless and until the same shall be revised by arbitration as hereinafter
provided …
(3) … if: (i) either the employers or the contractor be dissatisfied with any unanimous
decision of the Panel given under Clause 67(1), or (ii) the panel shall fail to give a
unanimous decision for a period of 90 days … then either the employer or the contractor
may within 90 days after receiving notice of such decision … notify the other party in
writing that the dispute or difference is to be referred to arbitration …
(4) All disputes or differences in respect of which a notice has been given under Clause 67(3)
… shall be finally settled under the Rules of Conciliation and Arbitration of the
International Chamber of Commerce.
The dispute resolution clause (clause 33) in the contract between Halifax Financial Services
Ltd. and Intuitive Systems Ltd. comprised three steps: (39)
33.1 In the event of any dispute arising between the Parties in connection with this Agreement,
senior representatives of the parties will, within 10 business days of a written notice from
either Party to the other, meet in good faith and attempt to resolve the dispute without
recourse to legal proceedings.
33.2 If the dispute is not resolved as a result of such meeting, either Party may, at such meeting
(or within 10 business days of its conclusion) propose to the other in writing that structured
negotiations be entered into with the assistance of a neutral adviser or mediator (“Neutral
Adviser”). …
33.6 If the Parties accept the Neutral Adviser's recommendations or otherwise reach
agreement on the resolution of the dispute, such agreement will be recorded in writing and,
once it is signed by their duly authorised representatives, will be binding on the parties. …
33.8 If the Parties fail to reach agreement in the structured negotiations within 45 business
days of the Neutral Adviser being appointed then any dispute between them may be referred
to the Court unless within a further period of 25 business days the parties agree to arbitration
in accordance with the procedure set out below.
In a long-term, cross-border energy supply agreement, the following three-tiered dispute
resolution procedure was formulated: (40)
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(1) Any dispute arising out of or in connection with this contract shall be settled in good faith
through mutual discussions between the parties.
(2) In the event that the parties are unable to resolve a dispute in accordance with Section 1
above, then either party, in accordance with this Section 2, may refer the dispute to an
expert for consideration of the dispute …
(3) Any dispute arising out of or in connection with this Agreement and not resolved following
the procedures described in Sections 1 and 2 above shall, except as hereinafter provided,
be settled by arbitration in accordance with the Rules of procedure for Arbitration
Proceedings.
In another agreement which had been the subject of examination in ICC Case No. 9977, the
dispute resolution clause provided for a two-step process. (41)
Any controversy that may arise among the parties with respect to the legal relation arising out
of this Agreement shall be submitted to senior management representatives of the parties who
will attempt to reach an amicable settlement within fourteen (14) calendar days after
submission.
If an amicable solution cannot be reached by negotiation, the dispute shall be finally settled
by arbitration by a panel of one (1) arbitrator.

IV Nature of Multi-Tiered Dispute Resolution Clauses
A Conflicting opinions
As noted already, multi-tiered dispute resolution clauses are used very often, especially in
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complex contracts in different forms and with different steps. In spite of the prevalence of
these clauses in international practice, the differences between the opinions of the courts,
arbitral tribunals, and scholars regarding the nature of these clauses still exist. In the centre of
the discussions lies the enforceability of the negotiation and mediation steps.
It has been argued that, due to the consensual and non-determinative nature of negotiation
and mediation, the management of these procedures is completely contingent upon the
voluntary participation of the parties to the process. (42) If one of the parties is not involved in
the mediation procedure, the mediator cannot continue, and similarly without the
participation of one of the parties, there will be no negotiation procedure. Therefore, these
dispute resolution procedures are not enforceable under judicial supervision. (43)
Furthermore, according to this view, it is fruitless to constrain a reluctant party to negotiate
the disagreement or to participate in a mediation process because it would be an unsuccessful
attempt without the cooperation and consent of both parties. (44)
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On the other hand, it has been claimed that if the parties agree on a binding multi-tiered
dispute resolution clause, they expect that a tribunal which is faced with the dispute before
the initial steps, such as negotiation or mediation, have been exhausted would refuse to solve
the dispute. Therefore, if the parties agreed on a binding and clear multi-tiered dispute
resolution system, the steps of which are accurately set out without
any doubt regarding
the intention of the parties, a tribunal should treat a request for arbitration as inadmissible.
(45) The proponents of this view also argue that enforcement of agreements to negotiate or
mediate is crucial for ADR because the aim of this dispute resolution system is to provide for
the cooperation of the parties instead of opposition, by using procedures designed for
compromise. (46)
With respect to expert determination, which is considered as a determinative procedure, there
are no in-depth discussions regarding its enforceability and agreements to submit the dispute
to experts before arbitration is deemed to be enforceable. (47)
Beyond these discussions, Article 13 of the UNCITRAL Model Law on International Commercial
Conciliation favours the enforceability of agreements to conciliate by providing that:
Where the parties have agreed to conciliate and have expressly undertaken not to initiate
during a specified period of time or until a specified event has occurred arbitral or judicial
proceedings with respect to an existing or future dispute, such an undertaking shall be given
effect by the arbitral tribunal or the court until the terms of the undertaking have been
complied with, except to the extent necessary for a party, in its opinion, to preserve its rights.
Initiation of such proceedings is not of itself to be regarded as a waiver of the agreement to
conciliate or as a termination of the conciliation proceedings.
Article 13 of the Model Law requires arbitrators and courts to enforce clear agreements of the
parties and not to commence arbitration or litigation during a specified period of time or until
a specified event has occurred. This Article is construed to comprise enforcing other ADR
procedures like negotiation, at least to the extent of staying arbitral or judicial proceedings
until the specified event has occurred. (48)
Under section 9(2) of the English Arbitration Act 1996, an application to enforce an arbitration
agreement by staying court proceedings may be brought notwithstanding that the matter is to
be referred to arbitration only after other dispute resolution procedures have been exhausted.
Section 9 is a mandatory provision and the phrase “other dispute resolution procedures” is
interpreted to involve multi-tiered dispute resolution clauses which may include negotiation,
mediation, or expert determination procedures before any arbitration may be commenced.
(49) Therefore, under section 9, a multi-tiered dispute resolution clause which is not
considered to be “null and void, inoperative, or incapable of being performed” will oblige the
court to stay proceedings.
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B Relevant cases
1 Walford v. Miles
In Walford v. Miles (50) the defendants were the owners of a company and a property and they
entered into negotiations with the plaintiffs for the sale of the company and the property. On
March 17, 1987, the parties orally agreed that the defendant would terminate negotiations with
third parties and would only negotiate with the plaintiffs. Although the defendants ended the
negotiations with a third party, on March 27 they decided not to deal with the plaintiffs and
they sold the company and the property to a third party.
The plaintiffs brought action for damages relying on the breach of the agreement of March 17,
while the defendants argued that the agreement was unenforceable because of uncertainty.
The House of Lords held that the agreement of March 17 lacked certainty and was
unenforceable as a bare agreement to negotiate. In the course of the proceedings, Lord Ackner
stated that an agreement to negotiate, like an agreement to agree, was unenforceable simply
because it lacked the necessary certainty. (51)
2 Hooper Bailie Associated Ltd. v. Natcon Group Pty Ltd.
In Hooper Bailie Associated Ltd. v. Natcon Group Pty Ltd., (52) Hooper Bailie subcontracted
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construction work to Natcon and the subcontract contained an arbitration agreement. After a
dispute arose and an arbitrator was appointed, the parties decided to refer some issues to
conciliation and formulated the procedure to be followed. Thereafter conciliation procedures
commenced and a number of the issues were addressed. Before they were all dealt with,
however, a provisional liquidator who wanted to proceed with arbitration was appointed to
Natcon. Hooper Bailie applied to the Supreme Court of New South Wales to restrain Natcon
from continuing the arbitration proceedings.
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After noting that there was an agreement between the parties to conciliate some issues, Giles,
J. said that what was enforced was not cooperation and consent but participation in a process
from which cooperation and consent might come. (53) An agreement to conciliate or mediate is
not to be likened to an agreement to agree nor is it an agreement to negotiate in good faith. If
the terms of the conciliation agreement were sufficiently certain the court could require the
parties to participate in the process. Natcon promised to participate in the conciliation and
the conduct required of it was sufficiently certain for its promise to be given legal recognition.
(54) Finally, Giles, J. ordered a stay of
the arbitration proceedings until the conclusion of
conciliation between the plaintiff and the first defendant. (55)
3 Channel Tunnel Group v. Balfour Beatty Construction Ltd.
In Channel Tunnel Group v. Balfour Beatty Construction Ltd., (56) the contract between the
parties contained a multi-tiered dispute resolution clause (clause 67) which provided for two
steps. The first step comprised the binding decision of a panel of three experts on the dispute
within ninety days. The second step of dispute resolution provided for arbitration under the
Rules of Conciliation and Arbitration of the ICC if either party was dissatisfied with any
unanimous decision of the panel or if the panel failed to reach a unanimous decision.
When a dispute arose between the parties related to the price to be paid in respect of work on
the cooling system for the Channel Tunnel, the appellants sought an injunction in the English
courts to restrain the respondents from suspending work. On the same day, the respondents
issued an application to stay all further proceedings in the action pursuant to Arbitration Act
1975, section 1, on the basis that the dispute should not be determined by the English court but
by the dispute resolution procedure contained in the contract between the parties.
In this case, Lord Mustill thought that it was appropriate to exercise the discretion in favour of
a stay and specified: (57)
Having made this choice I believe that it is in accordance, not only with the presumption
exemplified in the English cases cited above that those who make agreements for the
resolution of disputes must show good reasons for departing from them, but also with the
interests of the orderly regulation of international commerce, that having promised to take
their complaints to the experts and if necessary to the arbitrators, that is where the appellants
should go.
4 Elizabeth Bay Developments Pty Ltd. v. Boral Building Services Pty Ltd.
In Elizabeth Bay Developments Pty Ltd. v. Boral Building Services Pty Ltd., (58) Elizabeth Bay
entered into a construction management contract and a building contract with Boral, both of
which contained two-tiered dispute resolution clauses providing for mediation administered
by the Australian Commercial Disputes Centre (ACDC), in the first step, and arbitration
administered by and in accordance with the Arbitration Rules of ACDC, in the second.
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After Boral ceased its involvement in the project, Elizabeth Bay treated this ceasing as a
repudiation and terminated the contracts. It then commenced proceedings in the Supreme
Court of New South Wales claiming damages for breach. Boral invoked the
mediation
clauses in the contracts and sought a stay of the proceedings pending mediation where
Elizabeth Bay declined to participate and asserted that the agreement was not sufficiently
certain to be given effect.
According to Giles, J. both the mediation agreement and the mediation guidelines of the ACDC
were not completely coherent and the dispute resolution clause did not incorporate the
mediation guidelines. He also added that while the ACDC's guidelines required the parties to
sign a mediation agreement, it did not directly refer to the ACDC mediation agreement. The
obligation to enter into a mediation agreement which was basically coherent with the
mediation guidelines was too broad and ambiguous to be enforceable. He further found that
clause 11 of the ACDC mediation agreement contained a confirmation by the parties that they
had entered into the agreement “with a commitment to attempt in good faith to negotiate
toward achieving a settlement of the dispute” which was also unclear. (59) Consequently, after
emphasizing that mediation agreements should be recognized and given effect in appropriate
cases, Giles, J. held that the mediation agreement in this case was not enforceable.
5 Halifax Financial Services Ltd. v. Intuitive Systems Ltd.
In Halifax Financial Services Ltd. v. Intuitive Systems Ltd., (60) clause 33 of the agreement
between the parties provided for a three-tiered dispute resolution clause. The first step
provided that within ten days of a written notice from either party, senior representatives of
the parties must meet in good faith and attempt to resolve the dispute. According to the
second step, if the dispute was not resolved either party may propose to the other that
structured negotiations be entered into with the assistance of a neutral adviser or mediator.
The final step provided for arbitration by a sole arbitrator if the dispute was not resolved by
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other procedures.
After the plaintiff claimed that the defendant repudiated the agreement in February 1998, the
parties held various discussions from February to June 1998 without mentioning clause 33 or
the notices required thereunder. Later on, in June, the plaintiff's solicitors sent the defendant a
letter before action and a draft statement of claim. On July 20, the defendant intended to give
a notice according to clause 33(1) requiring the parties' senior representatives to meet. When
an action was commenced the defendant applied to the court for an order to stay plaintiff's
action, asserting that clause 33 was a condition precedent to legal proceedings. The
defendant's application was dismissed and the defendant lost the appeal as well.
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While resolving the appeal in favour of the plaintiff, McKinnon, J. stated that there was no
express condition making compliance with the dispute resolution clause a condition
precedent to legal proceedings. He further found that clause 33 was not an arbitration
agreement on which a statutory power to stay proceedings could be based. Additionally,
regarding the discretionary power of the court he held that this power could not be extended
to the dispute resolution mechanisms of negotiation, mediation, or expert appraisal as they
were not determinative or final mechanisms but merely good faith clauses which were not
enforceable under English law. Finally, considering that forced negotiations between the
parties would be futile and their only real effect would be to add to expense and delay, he did
not grant a stay. (61)
6 Aiton Australia Pty Ltd. v. Transfield Pty Ltd.
In Aiton Australia Pty Ltd. v. Transfield Pty Ltd., (62) the Supreme Court of New South Wales dealt
with a very long three-tiered dispute resolution clause (clause 28) which comprised
negotiation, mediation, and finally expert determination or litigation.
Aiton entered into three contracts with Transfield regarding the construction of a co-generation
project in South Australia. When Aiton instituted an action against Transfield for damages
arising out of some execution problems, Transfield sought a stay of judicial proceedings relying
on the dispute resolution clause in the contracts.
After the review of the evidence, Einstein, J. found that the procedure outlined in clause 28 had
not been complied with and noted that there was no legislative basis for enforcing dispute
resolution clauses other than those which provided for arbitration. However, he stated two
requirements for an agreement to conciliate or mediate to be enforceable: it should be
expressed as a condition precedent to litigation or arbitration and it should be sufficiently
certain. Finally, he held that the mediation clause was unenforceable because of uncertainty.
Regarding the negotiation stage prior to mediation, Einstein, J. held that the negotiation clause
was also unenforceable because it was not separable from the mediation clause.
7 Cable & Wireless plc v. IBM United Kingdom Ltd.
In Cable & Wireless plc v. IBM United Kingdom Ltd., (63) the agreement between IBM and Cable
& Wireless provided for a three-tiered dispute resolution clause commencing with negotiation
between senior executives, then moving onto the ADR procedure recommended by the Centre
for Dispute Resolution, and finally litigation.
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A dispute arose regarding the benchmarking process which was designed in the agreement. The
first step of the dispute resolution clause, namely negotiation, failed to resolve the dispute
and the ADR procedure recommended by the Centre of Dispute Resolution was mediation.
However, Cable & Wireless refused to refer the dispute to mediation and issued proceedings.
IBM sought to enforce the ADR provision and argued for a stay of court proceedings pending
mediation. After stating that the reference to ADR was similar to an arbitration agreement and
as a separate agreement it was capable
of being enforced by a stay of proceedings,
Colman, J. upheld the enforceability of the clause and adjourned the proceedings.
In reaching this decision, he stated that the parties' intention to have the issue decided by the
courts if the ADR procedure failed was clear and there was no basis to say that the parties did
not mutually intend that ADR would be binding. Therefore, Cable & Wireless was in breach of
the dispute resolution clause having declined to participate in any ADR exercise. (64)
He also observed that the reference to ADR was more than an attempt to negotiate in good
faith because the parties had prescribed a particular procedure by which such attempt should
be made. He underlined that some references to ADR in a contract might still be enforceable
despite the lack of an identifiable procedure and added that in such a situation the court
would consider whether the reference was expressed in unconditional and mandatory terms
which allowed a finding of a sufficiently certain and definable duty of participation. (65)
8 United Group Rail Services Ltd. v. Rail Corp. New South Wales
In United Group Rail Services Ltd. v. Rail Corp. New South Wales, (66) various disputes arose in
relation to the General Conditions of Contract in two agreements between the parties which
had identical dispute resolution provisions. Both provisions provided that following receipt of
a written notice of a dispute, the matter would be referred either to an expert adjudicator or
to an arbitral tribunal. Where disputes were to be referred to arbitration, two preliminary
steps were to be followed. First, the parties had fourteen days to nominate “senior
representatives” who would “meet and undertake genuine and good faith negotiations with a
view to resolving the dispute or difference.” Second, if the dispute could not be resolved by
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negotiation, the parties were obliged to refer the matter to the “Australian Dispute Centre” for
mediation. Only if the parties could not resolve the dispute by mediation within forty-two days
would the matter be referred to arbitration. (67)
Although the wording of the contracts indicated that the steps before arbitration were
intended to be mandatory, both parties accepted that the reference to mediation was
unenforceable because the “Australian Dispute Centre” did not exist. United also argued that
the obligation to conduct “genuine and good faith negotiations” lacked certainty and was
therefore unenforceable. (68)
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After reviewing the history of the authorities, Allsop, P. specified some essential propositions
founded on accepted authority and principle: (69)
First, an agreement to agree is incomplete, lacking essential terms (that is not a question of
uncertainty or vagueness, but the absence of essential terms).
Secondly, the task of the Court is to give effect to business contracts where there is a meaning
capable of being ascribed to a word or phrase or term or contract, ambiguity not being
vagueness.
Thirdly, good faith is not a concept foreign to the common law, the law merchant or
businessmen and women. It has been an underlying concept in the law merchant for centuries.
In addition to these propositions, he said that the phrase “genuine and good faith” concerned
an “obligation to behave in a particular way in the conduct of an essentially self-interested
commercial activity: the negotiation of a resolution of a commercial dispute.” (70) In this
context, he interpreted the phrase to mean “an honest and genuine approach to settling a
contractual dispute, giving fidelity to the existing bargain.” (71)
Finally, Allson, P. decided that the businesspeople in the case described the kind of
negotiations they wanted to undertake by choosing the words “genuine” and “good faith,” which
should be enforced. (72)
9 ICC Cases
In ICC Case No. 4230, there was a two-tiered dispute resolution clause and the respondent
argued that the claimant had not respected the conciliation requirement prior to arbitration.
Following the respondent's jurisdictional objection, the tribunal found that it had jurisdiction
due to the wording of the clause (“all disputes related to the present contract may be settled
amicably”) which was not expressly obligatory. (73)
In ICC Case No. 6276, there was a three-tiered dispute resolution clause which provided for
amicable settlement, engineer's decision, and arbitration. The tribunal first tried to ascertain
whether the claimant had satisfied the amicable settlement stage and found the efforts of the
claimant regarding this stage to be sufficient. After the failed attempts at amicable
settlement, however, the claimant submitted the dispute directly to arbitration instead of to
an engineer. The tribunal stated that the parties had voluntarily agreed upon the procedure
before the engineer and they also mutually determined strict modalities of substance and
form in great detail and therefore the pre-arbitral process was strictly binding on the parties.
After this determination the tribunal held that the claimant had not complied with the prearbitral phase established in the dispute resolution clause and the request for arbitration was
premature. (74)
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In ICC Case No. 8462, there was a two-tiered dispute resolution clause which provided for
arbitration if after thirty days no settlement could be reached by negotiation. The respondent
challenged the tribunal's jurisdiction on the basis that it had no opportunity to find an
amicable solution because of the failure of the claimant to notify the
respondent about
the exact issues to be arbitrated. The tribunal held that the claimant had made sufficient
efforts to comply with the negotiation obligation and therefore it had jurisdiction. (75)
In ICC Case No. 9977, there was a two-tiered dispute resolution clause which provided for
submission of any controversy to senior management representatives of the parties at the first
stage, and if an amicable solution could not be reached by negotiation, submission to
arbitration at the second stage. The parties held several settlement meetings. However, the
respondent argued that no senior management representative was involved in the negotiation
process, but only a legal representative of the claimant. The arbitrator considered the
respondent's argument objecting to the characteristics of the claimant's representative to be a
post-factual argument that should have been raised in the course of negotiations and
therefore dismissed the challenge. (76)
In ICC Case No. 9984, there were two contracts both of which contained two-tiered dispute
resolution clauses which comprised amicable negotiation and arbitration. According to the
clauses, before resorting to arbitration, the parties must have attempted to settle their
dispute amicably and only if this attempt had failed and one of the parties informed the other
in writing could the dispute be submitted to arbitration. The respondent argued that the
request for arbitration was inadmissible because the claimant did not inform it in writing of
the failure of the amicable settlement. Relying on the claimant's letter inviting the respondent
to amicable settlement and indicating that if no solution was reached by May 4, 1998 the
claimant would resort to arbitration, the arbitral tribunal held that by May 4, 1998 the
claimant was entitled to file a request for arbitration without breaching the obligation to
attempt to reach an amicable settlement. (77)
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In ICC Case No. 10256, there was a three-tiered dispute resolution clause which provided for
mutual discussions by the parties acting in good faith, mediation, and finally arbitration. The
respondent argued that mediation was a condition precedent for arbitration and that the
claimant was not entitled to initiate arbitration until there was mediation. However, the
arbitral tribunal found it clear that the reference to meditation was not mandatory due to the
wording of the clause which stated “either party … may refer the dispute to an expert for
consideration of the dispute.” (78)

C Overview of the opinions and relevant cases
As we have seen, problems occur regarding the enforceability of multi-tiered dispute
resolution clauses when one of the parties does not comply with the procedure designed in the
contract between the parties, and the resolution of the dispute basically depends on the
drafting of the negotiation and mediation mechanisms and the interpretation of these
techniques.
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Scholars who argue that negotiation or mediation procedures are not enforceable
fundamentally rely on the consensual or non-determinative nature of these techniques.
Admittedly, the parties' willingness to participate in a negotiation or mediation process to
resolve their controversies is the most crucial determinant of the process's success. However,
these arguments ignore the fact that the procedure to be followed in case of a dispute is
determined by the agreement of the parties within the framework of party autonomy, which is
one of the fundamental principles of both contract law and international commercial
arbitration. Therefore, if a multi-tiered dispute resolution clause reflects the parties' intention
and describes the procedure to be followed clearly, each step of this clause should be
enforced regardless of their consensual features. As stated in Hooper Bailie Associated Ltd. v.
Natcon Group Pty Ltd. by Giles, J., what is enforced in these procedures is not cooperation and
consent but participation in a process from which cooperation and consent may come. (79)
In this respect it is also important to note the importance of ADR as a means of dispute
resolution which is increasingly used by the international business community. As already
noted, ADR is defined as a method of resolving controversies without recourse to the courts or
to arbitration. It is asserted that ADR has emerged out of practice and the main reason for its
growing popularity in the business world is because it is a way of avoiding lengthy, complex,
and costly litigation or arbitration procedures. (80) It is also argued that the real issue in a
commercial dispute is not generally resolved in an adequate manner by the courts or arbitral
tribunals, which makes the ADR more attractive. (81) Indeed, any solution reached by a court or
arbitral tribunal may miss preserving the dynamics of the contract. In modern commercial
relationships, the major concern of the parties is to maintain the contractual relationship and
disputes may be regarded as being successfully resolved when both of the parties gain
something for their respective benefits. (82) Therefore, enforcing clear ADR clauses which
include negotiation or mediation techniques signifies that both the choice of the parties and
the needs of the international business community are considered.
With respect to the above-mentioned cases, the following general issues can be drawn out.
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(i) In a properly drafted multi-tiered dispute resolution clause, exhaustion of the ADR steps
prior to arbitration is a procedural requirement in order to refer the dispute to arbitration and
therefore fulfilment of this requirement concerns the admissibility of the claim. Consequently,
if one of the parties directly refers the dispute to arbitration by disregarding the previous
dispute resolution procedures, upon the objection of the other party, the courts may stay the
arbitration proceedings in favour of an ADR step which had not been exhausted, and under the
same circumstances, the arbitral tribunals may
reject the arbitration request. If the last
step of a multi-tiered dispute resolution clause is litigation rather than arbitration, the courts
may stay court proceedings in favour of the disregarded ADR steps.
(ii) Court decisions, whether or not they gave effect to ADR clauses, show that in order to be
enforceable, these clauses should be drafted in a binding and “sufficiently certain” manner.
Although it is possible to define an ADR clause as binding by considering the wording of the
clause, whether an ADR clause will be sufficiently certain depends on the interpretation of the
courts. When compared to negotiation, mediation in a multi-tiered dispute resolution clause is
considered to be more enforceable as long as it is drafted properly. Especially after the
decision in Cable & Wireless v. IBM, which likened the reference to ADR to an arbitration
agreement and acknowledged it as a free-standing agreement, it could be argued that
mediation has been finally appreciated as a valuable dispute resolution procedure.
(iii) Except in the decision in United Group Rail Services Ltd. v. Rail Corp. New South Wales, the
courts seem reluctant to recognize negotiation as a separate dispute settlement procedure.
The main rationale for this reluctance is that agreements to negotiate are too uncertain to be
enforceable as they do not create binding obligations. According to this argument, when there
is an agreement to negotiate “in good faith” the level of uncertainty increases as it is
impossible to determine the parties' state of mind.
First of all, it could be argued that when the parties wish to negotiate their differences when
they occur and draft a clear and binding multi-tiered clause commencing with negotiation, the
will of the parties should be respected within the scope of party autonomy.
It should be underlined that the only difference between negotiation and mediation as
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dispute settlement procedures is that in mediation there is a third person who assists the
parties to reach an agreement, while in negotiation the parties try to reach a solution on their
own. As in mediation, parties may reach a binding agreement at the end of a negotiation
process. Therefore, to treat the negotiation and mediation stages in a dispute resolution
clause differently from the point of view of enforceability would be pointless.
Furthermore, good faith in the ADR context implies a duty on parties to conduct negotiations in
a proper and constructive way. (83) Therefore, this duty involves an obligation to commence
negotiations and have some minimum participation in them; to adopt an open mind in the
sense of a willingness to consider options proposed by the other party for the resolution of the
dispute; and a willingness to give consideration to putting forward options, and not to
withdraw from the negotiations without first giving a reason and a reasonable opportunity for
the other party to respond. (84) Consequently, it might be argued that all these obligations of a
negotiating party make clear that negotiating in good faith is not related to a state of mind,
but the behavior of the parties during the negotiation process, which allows the courts to
follow the process.
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These arguments regarding the negotiation stage of a multi-tiered dispute resolution clause
were confirmed by the decision in United Group Rail Services Ltd. v. Rail Corp. New South Wales
and it was held that clauses requiring parties to negotiate in good faith are, in most
circumstances, valid and enforceable.
(iv) When an ICC arbitral tribunal is faced with an allegation that the claimant has submitted
the request for arbitration without having completed the necessary steps prior to arbitration,
it first considers whether the parties were under an obligation to submit their disputes to ADR
before arbitration and, in the affirmative, it looks at the facts to determine if this obligation
has been fulfilled. When the wording of the clause makes the use of ADR obligatory, tribunals
have decided that this makes the provision binding upon the parties. (85) When compared to
court decisions, it could be argued that ICC tribunals have interpreted multi-tiered dispute
resolution clauses, particularly the negotiation steps, more liberally. Indeed, the tribunals
have never dealt with the concerns regarding the enforceability of negotiation and mediation
procedures; instead, they have considered these processes as obligations of the parties prior
to arbitration, if the wording was express. Moreover, they enforced such clauses even if the
clause did not state clearly how and by when the parties had to comply with their obligation to
negotiate.
In addition to these general considerations, some case specific comments might be made as
follows:
(i) The judgment of the House of Lords in Walford v. Miles regarding the enforceability of
agreements to negotiate has been much criticized. It was argued that the distinction drawn
between an agreement to negotiate a contract, which was unenforceable, and an agreement to
use best endeavors to agree the terms of a contract, which was enforceable, was not convincing
since a best endeavors negotiation is still a negotiation. (86) In addition, it was also argued
that the misconception of Walford v. Miles is the assumption that adversarial or competitive
negotiation is the only type of negotiation. (87) However, another type is problem-solving
negotiation which is also very helpful to ADR practice. (88) When parties undertake to
negotiate in good faith, they recognize both types of negotiation and by the expression “good
faith” they choose the problem-solving one. If businessmen clearly undertake to negotiate, the
denial of this undertaking by the court is commercially unfair. (89)

P 571

Beyond these criticisms, regarding the effect of this judgment on the negotiation mechanism in
a multi-tiered dispute resolution clause, it could be argued that such a step should be
considered outside this judgment, since the agreement to negotiate in this case is aimed at
reaching an agreement, while a negotiation step in a dispute resolution clause aims to settle
the dispute between the parties arising out of an existing agreement. Although at the end of
the dispute settlement negotiations parties may come to an agreement, at
the beginning
of the process parties undertake, not to reach an agreement but to negotiate their differences
only. Therefore, the negotiation stage in a multi-tiered dispute resolution clause should be
enforced if the parties' intention is clear.
(ii) The decision of the Supreme Court of New South Wales in Elizabeth Bay Developments can
be considered in its two respects. First, by following his own judgment in Hooper Bailie, Giles, J.
recognized mediation as a valuable means of resolving of disputes and acknowledged the
enforceability of mediation agreements if they are sufficiently certain. Second, he ignored the
parties' explicit reference to mediation administered by the ACDC on the basis of the
vagueness of some expressions in the standard documents of this institution regarding
mediation. It might be argued that, while accepting mediation as an important method of
dispute resolution, disregarding the parties' express intention to have their disputes resolved
by mediation within a defined framework is contradictory, on the one hand, and is the refusal
of party autonomy, on the other.
(iii) The decision of McKinnon, J. in Halifax Financial Services Ltd. was also criticized in several
respects. First of all, it was argued that although the word “shall” was not contained in the
dispute resolution clause, considering each of the steps in the clause as unenforceable is
regrettable. The finding that there was no arbitration agreement was inconsistent with the
Arbitration Act 1996, particularly since section 9 guarantees all private dispute resolution
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mechanisms in addition to arbitration. Furthermore, distinguishing negotiation and mediation
as non-determinative or non-final mechanisms was a weak conclusion since the parties could
reach a binding solution at the end of these procedures. (90)

V Drafting Enforceable Multi-Tiered Dispute Resolution Clauses
A Classic drafting problems
In the light of the afore-mentioned cases, it could be argued that proper wording of a multitiered dispute resolution clause is crucial for the clause to be enforceable. Therefore, when
drafting such a clause the parties should be more attentive than when drafting a regular
arbitration clause. However, as noted before, parties generally insert dispute resolution
clauses in their contracts at the last minute without considering their importance, as if no
disputes will arise. This general attitude towards the dispute resolution clauses creates
significant problems for multi-tiered clauses at the enforcement stage. On the other hand,
considering the related cases and the general acknowledgement of the expert determination
as a determinative and enforceable procedure like arbitration, it might be argued that the
drafting problems that result in the unenforceability of a multi-tiered dispute resolution
clause are mostly related to the negotiation and mediation steps.
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The first problem with regard to the drafting of a multi-tiered clause is the usage of nonmandatory words such as “may,” instead of obligatory ones like “shall.” When a
multitiered dispute resolution clause provides that parties may refer to negotiation, mediation, or
expert determination prior to arbitration, this reference to ADR techniques does not impose
upon parties an obligation to comply and parties may directly commence arbitration
proceedings. If the intention of the parties is not to grant each side only the choice of having
the dispute resolved by initial ADR proceedings, but to make ADR procedures a precondition
to arbitration, then the words which will give such effect to the clause should be chosen.
The second problem derives from the ambiguity in the escalation process despite the
mandatory wording of the clause. It is very important to formulate the transition from one step
to another, and in particular from an ADR procedure to arbitration, in a very certain and clear
way. The clause should specify the point of failure for each step and include criteria for
determining whether the obligatory ADR proceedings prior to arbitration have failed. (91)
Therefore, only stating that if the parties cannot settle their disputes with negotiation or
mediation they should move to arbitration will not be certain and clear enough to be
enforceable; indeed, the indicators for commencement and termination of each procedure
should be specified clearly to draft a functioning multi-tiered dispute resolution clause.
Another problem with respect to ambiguity occurs when each of the steps is not defined in a
detailed manner in order to provide for an undoubted and seamless operation of each step. In
other words, besides the transition from one step to another the procedure that will be
followed within the scope of each step should be drafted clearly. (92) Therefore, it will not
suffice to determine the requirements to escalate through the steps, but all other practical
matters should be considered and inserted into the clause in an appropriate way.
As mentioned before, multi-tiered dispute resolution clauses enable parties to adopt a
sequence of dispute resolution procedures which is created for the special needs of their
relationship. On the other hand, benefiting from a multi-tiered clause mostly depends on
certain and clear drafting of the clause which allows arbitral tribunals or courts to understand
the intention of the parties concerning the resolution of their differences. Therefore,
considering the importance of drafting, the parties should entrust drafting the clause to a
specialist. (93)

B Essentials for a functioning multi-tiered dispute resolution clause
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Multi-tiered dispute resolution clauses generally consist of negotiation, mediation, expert
determination, and arbitration. Considering the main drafting problems which have resulted in
the unenforceability of the multi-tiered clauses in various court and arbitration proceedings, it
could be argued that special attention should be given to the formulation
of the
negotiation and mediation processes. Although in Cable & Wireless v. IBM Colman, J. held that
some contractual references to negotiation or mediation, which did not include identifiable
procedure, might still be enforceable, (94) adoption of a conservative approach while drafting
a multi-tiered dispute resolution clause is highly recommended. (95)
As a general requirement for the enforceability of the ADR steps that precede arbitration, each
ADR step should be formulized as a prerequisite for the next step and finally for the
commencement of arbitration. (96) In other words, exhaustion of the procedure designed
within a step should be mandatory in order to move on to the procedure in the following step.
Drafters can ensure this effect by using appropriate words. Thus, instead of using words which
make ADR steps optional, words which oblige the parties to follow a specific ADR procedure
should be used. Therefore, drafting an ADR step by using certain expressions such as “Any
controversy arising out of this Agreement shall be submitted to senior management
representatives of the parties … If an amicable solution cannot be reached by negotiation …”
(97) will be much more effective when compared to an ADR step drafted using non-mandatory
expressions such as “all disputes related to the present contract may be settled amicably.”
(98)
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Further, each ADR step should involve clear mechanisms regarding the termination of the
procedure designed in that step. (99) In other words, the ending of the procedure in the former
step and consequently commencing of the procedure in the following one should be clearly
determinable from the wording of the clause. Therefore, formulating the transition from one
step to another is crucial for the clause to be enforceable. In order to ensure the safe transition
of the dispute between the steps, drafters could use an objective criterion such as the lapse of
time and draft a clause which states that if the senior management representatives of the
parties cannot reach an amicable settlement by negotiation within fourteen days, the dispute
shall be submitted to mediation. (100) In spite of such a certain time limit in the clause,
parties can always extend it by agreement if the negotiations take longer than expected. (101)
Parties may also draft a clause which requires moving to the next step if one of the parties
informs the other in writing that the negotiations have failed. (102)
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In addition to the certainty concerning the transition between the steps, both negotiation and
mediation stages should also be sufficiently certain with regard to the conduct of these
proceedings. As decided in relevant cases, the expression “good faith” in an ADR step of a
multi-tiered clause may lead to the unenforceability of the procedure defined in that step
because of uncertainty. Therefore, it might be argued that, in particular, phrases
such as
“meet in good faith and attempt to resolve the dispute” (103) or “attempt in good faith to
resolve the dispute or claim through an ADR procedure” (104) should be avoided when drafting
a multi-tiered dispute resolution clause.
With regard to the negotiation step, beyond the issues regarding certainty and clarity
mentioned above, it could also be added that other practical matters, such as who will
negotiate in the name of the parties, and where and how the negotiations will take place,
should be defined and in case of settlement at the end of the negotiation process, the binding
nature of the agreement should be expressed in the clause.
Mediation, because of the involvement of a third party, needs a more detailed structure when
compared to negotiation. Therefore, in addition to the issues which are essential for a
functioning negotiation process, mediation should also include the procedure for the
appointment of the mediator and the determination of the remuneration of the mediator. (105)
Needless to say, the process to be followed in mediation should also be drafted in a more
detailed manner in comparison with negotiation. It has been argued that referring to the
mediation rules of an organization can avoid the problem of lack of certainty concerning
practical matters in a mediation clause. (106) Indeed, when the parties choose to adopt the
rules of an organization they will not have to deal with drafting each detail, such as the
commencement, conduct, and termination of the proceedings, selection of the mediator, and
fees and costs. Such reference will also help them avoid omitting a critical requirement which
may lead to the unenforceability of the clause.
Although the problems resulting in the unenforceability of a multi-tiered dispute resolution
clause generally derive from poorly drafted negotiation or mediation mechanisms, an expert
determination step also requires specific care in order to secure the enforceability of the
clause. This is mainly because expert determination is frequently used as a separate and
complete ADR remedy distinct from arbitration and consequently it is important to be clear as
to its role and its relationship with arbitration if it is provided as a step prior to arbitration in
a multi-tiered dispute resolution clause. (107) Therefore, if the parties want to move to
arbitration after the binding decision of the expert, they should formulate the transition
between these two procedures by defining a criterion such as dissatisfaction by the decision of
the expert, as in the dispute resolution clause in the Channel Tunnel project. (108) Similarly,
according to clause 20 of the FIDIC Conditions of Contract for Construction, disputes shall be
adjudicated by a dispute adjudication board (DAB), and in case of dissatisfaction with the
DAB's decision either party, after giving notice, may commence arbitration on or after the fiftysixth day after the day of notice. In the absence of such a criterion, parties will be bound by
the decision of the expert and arbitration will be meaningless.
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As noted already, the formulation of each step and their relationship with each other in a
multi-tiered dispute resolution clause is very important in order to ensure the enforceability
of the clause. Therefore, a dispute resolution clause, which contains more than one procedure
for the resolution of possible disputes, should be drafted with necessary care to give effect to
each of these procedures. To this end, the parties' intention with regard to observing the
sequence of procedures without disregard to any of the steps should be expressed in a clear
and binding way. In addition, the whole process established by the clause should be
sufficiently certain, with every detail of the expected conduct of the parties for each step
specified, and also the transition between the steps, without reliance on any further
agreement of the parties. It could be argued that once drafted with the critical elements
mentioned above in mind, a multi-tiered dispute resolution clause should be respected and
enforced as the choice of the parties.

VI Conclusion
Multi-tiered dispute resolution clauses provide for a sequence of separate dispute resolution
procedures through which the dispute will escalate if not resolved by the proceeding in the
former step. However, problems occur with regard to the enforceability of multi-tiered dispute
resolution clauses when one of the parties does not follow the path described in the contract
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between the parties, and the resolution of the issue concerning enforceability of the clause is
fundamentally contingent on effective drafting of the negotiation and mediation steps and the
interpretation of these techniques. Indeed, in spite of an agreement which contains a multitiered clause, one of the parties may ignore the former steps and directly submit the dispute
to arbitration. In such a case, enforceability of the steps prior to arbitration will depend on the
wording of the clause and the approach of the courts or arbitral tribunal to the issue.
Although mediation seems to be acknowledged as a valuable means of dispute resolution,
courts are still reluctant to recognize negotiation as an enforceable dispute settlement
procedure. However, when the parties agree on a multi-tiered dispute resolution clause within
the framework of party autonomy, they expect that each of the steps of this clause would be
enforceable as a dispute settlement procedure. Enforcement of an ADR step means obliging
the parties to participate in a process at the end of which they may reach a compromise,
rather than compelling them to reach a compromise. Furthermore, to enforce an ADR clause
also signifies considering the needs of the international business community which
increasingly uses different ADR techniques to resolve commercial disputes, in particular with
the aim of maintaining the contractual relationship.
On the other hand, in order to be enforceable, a multi-tiered dispute resolution clause needs
to be drafted properly. Therefore, the intention of the parties with regard to the escalation of
their disputes from one step to the next should be expressed in a clear and binding way.
Further, the operation of each step and transition from one step to the other should be
sufficiently certain in order not to require any further agreement of the parties.
P 576
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A multi-tiered dispute resolution clause, by combining different ADR techniques with
arbitration, gives parties the opportunity to formulate the most suitable way of resolving their
disputes in accordance with the special needs of their relationship. While it enables parties to
resolve simpler and financially smaller problems by spending less time and money, it also
allows them to preserve their future relationship by providing less confrontational ADR
procedures. Accordingly, multi-tiered dispute resolution clauses are being increasingly used,
especially in long-term and complex international commercial contracts. Therefore, it could
be argued that once drafted in an operative way, a multi-tiered dispute resolution clause
should be respected and enforced as the choice of the parties.
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